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MYERS, J., FOR THE COURT:
1. OnAugust 27, 1992, Troy E. Cook wasindicted for the crime of burglary of aninhabited dweling
as ahabitud crimind under the provisions of Mississippi Code Annotated 88 97-17-21 (Rev. 2000) and
99-19-83 (Rev. 2000). Missssippi Code Annotated 8 97-17-21 prescribes a prison sentence of not less
than seven years nor exceeding fifteen years and Mississppi Code Annotated § 99-19-83 states that a
habitua crimina who has been convicted of two prior fdonies, one of whichwasaviolent crime, shdl be
sentenced to life imprisonment without the possibility of parole. On March 8, 1993, Cook pled guilty to

the charges, and, as part of the pleaagreement, the charges against imwere reduced so that Cook would



be sentenced under Mississippi Code Annotated 8§ 99-19-81 (Rev. 2000). That section statesthat habitua
criminas convicted of two or more felonies shal be sentenced to the full sentence without the digibility of
parole. Cook was sentenced to fifteen years imprisonment in the custody of the Missssppi Department
of Corrections, without the digibility of parole, the maximum sentence under § 97-17-21.

2. Cook filed his most recent motion for post-conviction relief with the Union County Circuit Court
on December 17, 2003. On February 12, 2004, Cook’s motion was summarily denied with the court
holding that Cook’ s motion was both time-barred and barred as a successve writ.

STATEMENT OF FACTS

13. On Augugt 27, 1992, Cook wasindicted for the July 3, 1992 burglary of an inhabited dwelling in
violaionof Missssppi Code Annotated § 97-17-21. Cook was charged asan habitual offender pursuant
to Mississppi Code Annotated § 99-19-83, which mandates that habitual offenderswho are guilty of two
or more felonies, one of whichis a violent crime, are to be sentenced to life imprisonment without the
digibility of parole. Cook’s prior felonies include an October 5, 1978 conviction in Union County,
Mississppi for the crime of burglary, a September 17, 1982 conviction in Union County, Missssppi for
burglary of adwdling, and the February 25, 1991 convictionof Smple assault onalaw enforcement officer.
AsCook’ sconvictionfor assault onalaw enforcement officer congtitutesa crime of violence, the statutory
punishment prescribed is life without parole, as set forthunder Mississippi Code Annotated § 99-19-83.
14. As part of hisquilty plea, Cook pled guilty to the charge of burglary and was sentenced under
Missssppi Code Annotated § 99-19-81, which, inconjunctionwithMississppi Code Annotated §97-17-
21, prescribesa sentence of fifteen yearsfor the crime charged, rather than asentence of lifeimprisonment

aswould be prescribed under Mississippi Code Annotated § 99-19-83.



5. Cook filed hisfirst motion for post-conviction relief on April 12, 1994, arguing that his guilty plea
was not entered fredy and voluntarily, that he recelved ineffective assstance of counsdl, and that his
defense was prejudiced by pretrid statements made to the media about his case. Cook’s motion was
denied by the Circuit Court of Union County. The Missssippi Supreme Court affirmed the circuit court’s
denid. Cook v. State, 696 So. 2d 1069 (Miss. 1997).
T6. Cook filed his second moation for post-conviction rdief with the Circuit Court of Union County,
Missssppi on August 22, 2003. This second motion for post-conviction relief was summarily denied as
time-barred and barred as a successve writ. Aggrieved by the ruling of the circuit court, Cook now
gopedsrasng the following issue

|. WHETHER COOK RECEIVED AN ILLEGAL SENTENCE.
17. Finding no error, we affirm.

LEGAL ANALYSIS

|. WHETHER COOK RECEIVED AN ILLEGAL SENTENCE.
T18. Cook argues that the sentence he received isillegd inlight of the statutory languege of Mississppi
Code Annotated 8§ 47-7-3(1)(a) (Rev. 2004), which states as follows:

(1) Every prisoner who hasbeen convicted of any offense againg the State of Missssippi,

and is confined in the execution of a judgment of such conviction in the Missssippi State

Penitentiary for a definite term or terms of one (1) year or over, or for theterm of hisor

her naturd life, whose record of conduct showsthat such prisoner has observed the rules

of the penitentiary, and who has served not |essthan one-fourth (1/4) of the total of such

term or terms for which such prisoner was sentenced, or, if sentenced to serve aterm or

terms of thirty (30) years or more, or, if sentenced for the term of the naturd life of such

prisoner, has served not lessthanten (10) years of suchlife sentence, may be released on

parole as hereinafter provided, except that:

(& No prisoner convicted as a confirmed and habitua crimind under the provisions of
Sections 99-19-81 through 99-19-87 shall be digible for parole;



T9. Cook pled guilty to burglary of aninhabited dwelling as an habitua offender pursuant to Missssippi
Code Annotated § 99-19-81. Pursuant to the plea agreement entered, Cook was sentenced to
imprisonment inthe custody of the Mississppi Department of Corrections for atermof fifteenyears. Cook
now argues that the sentence he received was*“illegd,” as he was previoudy convicted of aviolent crime,
thus meking him indigible for a sentence any less than life imprisonment, pursuant to Mississppi Code
Annotated § 99-19-83. Cook’s argument is without merit for three reasons.

110. Firg, it iswell established in Mississppi that anindividud may not plead guilty to a crime, receive
alesser sentence than what is prescribed by statute, and then use the morelenient sentence asasword to
attack the entire sentence as illegd. McGleachie v. State, 800 So. 2d 561, 563 (14) (Miss Ct. App.
2001). Following this principle, Cook’s argument fails, as he actudly benefitted from the sentence by
receiving fifteen yearsimprisonment, rather than life imprisonment.

11.  Second, Cook’s motion for post-conviction relief falls asit is proceduraly barred in accordance
with Mississippi Code Annotated 8§ 99-39-27(9) (Rev. 2000) which states in relevant part as follows:

(9) Thedismissd or denid of an gpplication under this sectionisafind judgment and shall
be a bar to a second or successive application under this chapter.

Cook filed hisfirst motion for post-conviction relief on April 12, 1994. The circuit court denied relief and
the Missssippi Supreme Court afirmed on June 5, 1997. As such, Cook’s most recent motion, filed
August 22, 2003, is barred as a successive writ.
f12.  Third, Cook’ smation for post-conviction rdief istime-barred under Mississppi Code Annotated
§ 99-39-5(2) (Rev. 2000) which states in relevant part:

(2) A mationfor reief under this chapter shal be madewithinthree (3) years after thetime

inwhichthe prisoner’ sdirect appeal isruled upon by the Supreme Court of Missssippi or,
in case no appedl istaken, within three (3) years after the time for taking an gpped from



the judgment of convictionor sentence hasexpired, or incase of aguilty plea, within three
(3) years after entry of the judgment of conviction.

Cook’ smotionfor post-convictionrdief wasfiled wel beyond the three year statutory period duringwhich
such motions may befiled. Asillustrated by McGleachie, Cook’s argument that he was subjected to an
illega sentenceis not recognized in Missssppi. McGleachie, 800 So. 2d at 563. Therefore, it cannot be
dtated that the law of this state has changed so asto adversely affect the outcome, had his guilty plea been
enteredtoday. Assuch, Cook’smotion for post-conviction relief isboth time-barred under § 99-39-5(2)
as wdl as proceduraly barred under § 99-39-27(9). Nobles v. State, 843 So. 2d 734, 735 (1 5-6)
(Miss. Ct. App. 2003).

113.  Therefore, for theforegoingreasons, we afirmthe circuit court’ s judgment denying Cook’ s motion
for post-conviction relief.

114. THEJUDGMENTOFTHECIRCUIT COURT OFUNION COUNTY DENYING POST-
CONVICTION RELIEF IS AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED

TO UNION COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ., IRVING, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ. CONCUR.



